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Welcome to the latest edition of Piper Alderman’s international publication,  
Australian Law Update. This publication is designed to keep you up to date with  
legal developments that may affect you or your clients who do business in Australia.

Australia’s foreign bribery 
laws: First charges laid

Simone Selkirk, Senior Associate, 
and Dr Roland M Ryser, 
Consultant, provide an overview 

of the laws relating to foreign bribery and show 
which practical measures may be implemented  
in order to reduce a company’s exposure. 

The Personal Property 
Securities Act – scheduled 
to launch 30 January 2012

The Personal Property Securities 
Act 2009 (Cth) is now 

scheduled to apply from 30 January 2012. Lawyer, 
Llon Riley, provides an update on the Act and the 
Personal Property Securities Register in preparation 
for the ‘go-live’ date.

 

The Timbercorp 
Securities Ltd (in liq)  
class action

Law Clerk, Myles Engelen, 
reviews these failed class action 

proceedings, which comprise the first reported 
decision on “Enhanced Disclosure” securities.

 
Employee’s redundancy  
imposes barrier to 
enforcement of non-
competition restraint

Senior Associate, Ben Motro,  
reports on a recent case that highlights the difficulties  
in upholding post-employment restraints.

Standard of arbitral reasons 
in Australian domestic 
arbitrations – Westport 
Insurance Commission v  
Gordian Runoff Ltd

In a decision dated 5 October 2011, the Australian High 
Court has resolved the controversial issue of the standard 
of reasons required in arbitrations, at least under the old 
New South Wales Commercial Arbitration Act. Andrew 
Robertson, Partner, summarises the case and reflects  
on the longer term significance of the decision.
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It is topical to consider the laws on 
bribery given the Australian Government 
has recently launched a consultation 
paper discussing a proposal to remove 
the facilitation payments defence from 
Australia’s foreign bribery provisions 
and other changes to those provisions 
as well as changes to “domestic” 
bribery laws. Submissions in response 
to the consultation paper, having 
closed on 15 December 2011, will 
now be considered by the Australian 
Government.

After a two years’ investigation 
concurrently run with investigations by 
international law enforcement authorities 
involving the British Serious Fraud Office 
(SFO), the Malaysian Anti-Corruption 
Commission and Indonesian National 
Police, the Australian Federal Police 
(AFP) charged two Reserve Bank of 
Australia (RBA) subsidiaries and former 
senior executives for allegedly having paid 
multimillion-dollar bribes to high-ranking 
government officials in Indonesia, Malaysia 
and Vietnam in order to secure banknote 
supply contracts from central banks. The 
individuals being charged held positions 
as chief executive officers, chief finance 
officers, as well as sales agents acting on 
behalf of the companies. The investigation 
alleges that the money paid in bribes 

originated from accounts of the involved 
companies which received the subsequent 
benefit of the bribes in the form of banknote 
supply contracts. The bribes were allegedly 
paid to foreign middlemen respectively in 
the form of a university scholarship to a 
family member of a central bank official. 

The offence of foreign bribery

Introduced in 1999, Australia’s foreign 
bribery laws are located in Division 70 of 
the Criminal Code Act 1995 (Cth) (Criminal 
Code). The offence can be broken down 
into the three following elements all of which 
must be present for the offence to apply:

Provision of a benefit

The offender:

•	 provides a benefit to another person 

•	 offers or promises to provide a benefit 
to another person, or

•	 causes a benefit to be provided, offered 
or promised to another person.

Benefit

The benefit:

•	 is not legitimately due, and

•	 may include any advantage and  
is not limited to property.

Intention

The offender:

•	 must have acted with the intention 
of influencing a foreign public official 
(who need not necessarily be the 
recipient of the bribe) in the exercise 
of the official’s duties as a foreign 
public official, and

•	 in order to obtain or retain business 
or obtain or retain a business 
advantage which is not legitimately 
due.

Penalties

The maximum sanctions applying to 
foreign bribery are as follows:

•	 Individuals: 10 years imprisonment 
and/or a fine of A$1.1 million.

•	 Bodies corporate: A fine of A$11 
million or 3 times the value of 
benefits obtained by the body 
corporate through bribery, whichever 
is greater (if the value of benefits 
obtained can be determined); A$11 
million or 10 per cent of the annual 
turnover of the body corporate, 
whichever is greater (if the value 
of benefits obtained cannot be 
determined).

Australia’s foreign bribery laws: First charges laid
The Australian Federal Police has for the first time laid charges under Australia’s 
foreign bribery laws. The investigation includes two Australian currency firms  
and former senior managers allegedly having bribed foreign public officials in 
Indonesia, Malaysia and Vietnam in order to win banknote supply contracts.  
This recent development serves as a reminder of the seriousness of foreign  
bribery and shows AFP’s readiness to vigorously pursue foreign bribery laws. 
Simone Selkirk, Senior Associate, and Dr Roland M Ryser, Consultant, provide  
an overview of the laws relating to foreign bribery and show which practical 
measures may be implemented in order to reduce a company’s exposure. 
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As an additional sanction of individual 
or corporate offenders, any benefits 
obtained through bribery can be forfeited 
to the Australian Government under 
the Proceeds of Crime Act 2002 (Cth). 
Individuals can further be disqualified  
from managing corporations.

Defences

There are two specific limited defences  
to foreign bribery:

•	 The advantage was permitted or 
required by the written laws that 
govern the foreign public official. 

•	 The benefit provided qualifies as 
a “facilitation payment”. For this 
purpose, the benefit must be of a 
“minor nature” offered for the “sole 
or dominant purpose of expediting or 
securing the performance of a routine 
government action of a minor nature” 
and it must be properly recorded.

Corporate and individual  
criminal liability

As previously foreshadowed, criminal 
liability for foreign bribery is not limited 
to individuals; Australian companies 
conducting business overseas should 
be aware that they may be liable for 
their staff engaging in bribery. Thereby, 
criminal liability may not only arise under 
Australian foreign bribery laws but also 
under the foreign law governing the public 
official or even under the law of a third-
party country, for instance, under the UK 
Bribery Act 2010 or the US Foreign Corrupt 
Practices Act 1977 (FCPA).

In Australia, corporate criminal liability  
for foreign bribery offences is provided for  
in Division 12 of the Criminal Code and 
arises if:

•	 an employee, agent or officer of the 
company committed bribery acting 
within the actual or apparent scope  
of his or her employment or within his  
or her actual or apparent authority, and

•	 the company expressly, tacitly or 
impliedly authorised or permitted  
the commission of the offence.

Such authorisation or permission may 
particularly be established by proving that:

•	 the board of directors or a member 
of senior management carried out, 
respectively engaged in the relevant 
conduct or expressly, tacitly or impliedly 
authorised or permitted the commission 
of the offence 

•	 a corporate culture existed that directed, 
encouraged, tolerated or led to non-
compliance with anti-bribery laws, or

•	 the company failed to create and 
maintain a corporate culture that 
required such compliance.

Anti-corruption compliance – 
practical measures to implement

The current prosecution of two Australian 
companies and members of their senior 
management sends a clear signal to 
corporate Australia that bribery of 
foreign public officials is a serious offence 
under Australian law which AFP is willing 
to diligently pursue. Australia’s foreign 
bribery laws can no longer be considered 
“toothless”.

Against this background, companies  
may be prompted to review their  
anti-corruption strategies, particularly  
in relation to their operations overseas. 
The type, form and range of appropriate 
anti-corruption measures vary 
considerably and depend on a number  
of criteria such as the size and 
organisation of the company, the sector 
of its business and activities as well as 
the countries and regions the company 
operates in. The following practical 
measures, however, may contribute to 
strengthen anti-corruption compliance.

Code of Conduct

Often the key measure of an anti-
corruption strategy is the implementation 
of a code of conduct promoting a 
corporate climate of compliance. 
Generally, a code of conduct sets out 
general principles, specified rules of 
conduct to prevent corruption as well 
as instructions outlining the standard 
procedure in a specific case. As a 
core message, the code of conduct 
should include a clear statement of the 
company’s board and senior management 
against corruption and the unambiguous 
order to abstain from engaging in bribery.

The drafting of a code of conduct 
alone does not suffice to maintain anti-
corruption compliance. Companies 
should make sure that the code is 
properly implemented which includes 
a careful instruction and supervision of 
staff. In order to enhance credibility of 
the company’s code of conduct, a senior 
manager should be appointed to bear 
responsibility for compliance.
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Organisational measures

•	 Implement a policy of 
transparent business processes 
to reduce corruption exposure 
substantially; procedures should  
be documented, recorded and 
properly archived. Being able to 
produce systematic documentation 
and record keeping of procedures  
and compliance strategies is critical 
should the company ever get involved 
in criminal investigations.

•	 Include an express term in 
employment contracts that 
employees and agents abstain from 
bribery such as including integrity 
clauses and references to the relevant 
code of conduct in employment 
contracts. Integrity clauses are 
also recommended to be included 
in contracts with consultants, 
intermediaries, joint venture partners 
or other third-parties such as suppliers 
etc.

•	 Identify areas of exposure in 
your regions and sectors of 
operation, business activities  
and job profiles. Exposed persons 
should be carefully selected and 
instructed by applying processes of 
due diligence and be provided with 
special training. Regular inspections 
and random tests help to further 
reduce exposure to corruption. 
Other suitable measures include the 
implementation of the principles of 
dual control and counter-signature  
or job rotations. 

•	 Provide a confidential 
whistleblowing contact. Companies 
should introduce an effective reporting 
mechanism through which corruption or 
suspected corruption can be reported. 
Additionally, companies should appoint 
a contact person, preferably within the 
legal department, who assists staff by 
providing further guidance in relation to 
bribery issues.

What to do if you are investigated?

There is no standard strategy to be applied 
in case a company gets involved in bribery 
or even faces bribery investigations; the 
correct approach must be determined on a 
case-by-case basis. However, the following 
suggestions may assist in successfully 
handling bribery situations: 

•	 Seek external legal assistance as early 
as possible. In order to maintain 
legal professional privilege, internal 
investigations, if appropriate, should 
exclusively be conducted under the 
responsibility of internal or external legal 
counsel.

•	 For the same reason, the company’s 
in-house counsel should take the lead 
and channel all operations into the 
in-house legal department. Sensitive 
correspondence and information 
should be centrally administered by 
the in-house legal department and 
labelled “subject to legal professional 
privilege”. Note that legal professional 
privilege may not always attach to 
such correspondence in the event of  
a prosecution. The list of addressees 
of sensitive documents should be kept 
to a minimum. 

•	 With regard to potential dawn raids, 
companies should prepare internal 
guidelines that provide for clear 
responsibilities and procedures in such 
a case. Guidelines should particularly 
set out how staff are expected to act 
vis-à-vis investigating authorities.

The current prosecution of 
two Australian companies 
and members of their senior 
management sends a clear 
signal to corporate Australia 
that bribery of foreign public 
officials is a serious offence under 
Australian law which AFP is willing 
to diligently pursue. Australia’s 
foreign bribery laws can no longer 
be considered “toothless”.”

“

For further information contact: 

Simone Selkirk, Senior Associate 
t  +61 9253 3837  

sselkirk@piperalderman.com.au 
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The Personal Property Securities Act –  
scheduled to launch 30 January 2012
The Personal Property Securities Act 2009 (Cth) is now scheduled to apply from  
30 January 2012. Lawyer, Llon Riley, provides an update on the Act and the  
Personal Property Securities Register in preparation for the ‘go-live’ date.

Despite some delays, the Personal 
Property Securities Act 2009 (Cth) 
(PPSA) is now scheduled to apply from 
Monday, 30 January 2012. The Personal 
Property Securities Register (PPSR) is 
also scheduled to commence operation 
from 30 January 2012. This new date 
comes from the recent Personal Property 
Securities (Migration Time and Registration 
Commencement Time) Determination 
2011 issued by the Registrar of Personal 
Property Securities, David Bergman. 

Security interests created on or after  
30 January 2012 will need to be registered 
on the PPSR (or perfected by another 
method recognised by the PPSA) in order 
to obtain the required priority against 
other creditors and avoid the application 
of the insolvency vesting rules set out in 
the PPSA and Corporations Act.

While it is unlikely that this date will 
change, the Personal Property Securities 
(Registration Commencement) Act 2011 
has amended the PPSA so that the 
registration commencement date can 
be moved beyond the 1 February 2012 
deadline previously set out in the PPSA.

Migration of existing security 
interests to the PPSR

In the lead up to the 30 January 2012, 
existing security interests on certain 
Commonwealth, State and Territory 
registers will be migrated to the PPSR. In 
particular, security interests recorded on the 
following registers will be migrated across to 
the PPSR:

•	 the ASIC Register of Company Charges

•	 the Australian Register of Ships

•	 the various state and territory Register 
of Encumbered Vehicles (REVs) or 
Vehicle Securities Register (VSR)

•	 the various state and territory bills of 
sale registers (eg. the ACT General 
Register of Deeds and Instruments, the 
Queensland Bills of Sale Register and 
the South Australian Registry of Deeds 
and Crop Liens)

•	 registers relating to cooperative charges 
(eg. the NSW Registry of Cooperatives 
and Associations and the Victorian 
Register of Cooperative Charges)

•	 certain stock and crop lien registers

•	 the New South Wales Security Interest 
in Goods Register

•	 the Statutory Fishing Rights Third Party 
Interest Public Register maintained by 
the Australian Fisheries Management 
Authority.

This is not an exhaustive list of all registers 
which will be included in the migration 
exercise. 

Many of migrated registers are scheduled 
to cease operating from 5:00pm (AEST) 
27 January 2012. While these registers will 
continue to be maintained for a period 
after the registration commencement 
time (mainly for search purposes), any 
registration received after the specified 
close down date will not be accepted.

Each of the authorities that administers 
the migrated registers is encouraging 
those with security interest currently 
registered on them to ensure the 
information recorded is up-to-date 
and correct. For example, the Ship 
Registration Office from the Australia 
Register of Ships is encouraging entities 
with mortgage interests registered on the 
register to review them for accuracy.

Non-migrated security interests

Existing security interests not migrated 
to the PPSR, and those currently not 
required to be registered anywhere 
(eg. leases of goods (other than motor 
vehicles and, in some States, boats) and 
retention of title supply arrangements), 
will be non-migrated transitional security 
interest for the purposes of the PPSA and 
subject to the PPSA’s transitional rules. 
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What should you do in the  
lead up to 30 January 2012

With less than two months left before 
the PPSA is to apply, it is vital for entities 
with security interests, who have not 
already prepared for the PPSA, to do so. 
Some specific actions that may help with 
the transition into the PPSA environment 
include:

•	 ensuring current documents and 
agreements that give rise to security 
interests are suitable for the PPSA 
environment

•	 with regards to existing security 
interests on registers that will be 
migrated to the PPSR, reviewing current 
registrations to ensure all information is 
accurately recorded

•	 ensuring pre-30 January 2012 security 
interest registrations on existing 
registers are received before the 
register’s scheduled close down time 
(eg. ASIC is encouraging people lodge 
company charges which are to be 
registered before 30 January 2012 early 
in the week prior to the registration 
commencement time)

•	 determining what interests currently 
held by the entity are non-migrated 
transitional security interests (eg. leases 
and ROT supply arrangements) and 
ascertaining whether those interests will 
need to be registered on the PPSR after 
the registration commencement time.

While non-migrated transitional 
security interests will enjoy a two year 
reprieve from the PPSA registration 
requirements, entities with these types 
of security interests should consider 
registering them on the PPSR as 
soon as possible. This is particularly 
important for entities that have a 
security interest in serial number 
property (such as motor vehicles, 
aircraft and watercraft) because of the 
application of the extinguishment rules 
set out in Part 2.5 of the PPSA.

Approved forms to be used  
in connection with the PPSR

The Personal Property Securities 
(Approved Forms) Instrument 2011 was 
also recently released. This instrument 
approves the forms for use for 
financing statements (ie. the form used 
to register a security interest on the 
PPSR), financing change statements, 
verification statements, certain notices 
and search requests. In the context of 
registration and searching, the ‘forms’ 
are web based interactive forms 
available at the online registration 
portal on the PPSR website.

For further information contact: 

Llon Riley, Lawyer 
t  +61 7 3220 7723 

lriley@piperalderman.com.au

Despite some delays, the Personal 
Property Securities Act 2009 (Cth) 
(PPSA) is now scheduled to apply 
from Monday, 30 January 2012. ”

“
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For further information contact: 

Llon Riley, Lawyer 
t  +61 7 3220 7723 

lriley@piperalderman.com.au

The Timbercorp Securities Ltd (in liq) class action
Law Clerk, Myles Engelen, reviews these failed class action proceedings,  
which comprise the first reported decision on “Enhanced Disclosure” securities.

Background: the Timbercorp 
Group

Listed on the Australian Stock Exchange 
in 1996, the Timbercorp Group 
(Timbercorp) was a leading Australian 
agribusiness company that managed 
a number of forestry and horticulture 
assets. It was particularly active in the 
marketing, financing and management 
of investments in soft commodities 
such as almonds, olive oil, citrus, 
table grapes, mangoes, avocados and 
glasshouse tomatoes, as well as wood 
fibre. Prior to it being placed into 
voluntary administration on 23 April 
2009 and liquidation on 29 June 2009, 
approximately 18,500 people had 
invested over $2 billion in assets managed 
by Timbercorp, through its wholly-owned 
subsidiaries Timbercorp Securities Limited 
(in liq) (Timbercorp Securities) and 
Timbercorp Finance Pty Ltd (Timbercorp 
Finance).

Pleadings

On 28 October 2009, pursuant to 
Part 4A of the Supreme Court Act 1986 
(Victoria), Mr Woodcroft-Brown 
commenced group proceedings on behalf 
of investors who at any time between 6 
February 2007 and 23 April 2009 held 
an interest in a managed investment 
scheme (‘scheme’) of which Timbercorp 
Securities was the responsible entity. 
Listing Timbercorp Securities, its former 
directors, and Timbercorp Finance as 
the Defendants, the Amended Group 
Statement of Claim pleaded that:

1. Timbercorp Securities and Timbercorp 
Finance breached the statutory duty 
owed to scheme members under 
section 601FC of the Corporations Act 
2001 (Cth) (Corporations Act)

2. Timbercorp Securities and Timbercorp 
Finance failed to disclose, in the  
Product Disclosure Statement (PDS)  
or otherwise as required under sections 
1013C, 1013D, 1013E and 1017B 
of the Corporations Act, the following 
information which would have been 
material to any decision by a person  
to invest in a scheme:

2.1  the risk that scheme member  
 investments would be exposed  
 if Timbercorp’s cash flow failed  
 as a consequence of other scheme  
 members defaulting or  
 Timbercorp being unable to access  
 funding through external debt or  
 the securitisation of investor loans  
 (structural risk), and

2.2  the removal of tax deductibility  
 for non-forestry agricultural  
 scheme application fees, the  
 tightening of credit markets during  
 the onset of the global financial  
 crisis, and various issues concerning  
 the weak financial position of  
 Timbercorp (collectively the  
 ‘adverse matters’), each of which  
 exacerbated structural risk

3. The non-disclosures by Timbercorp 
Securities and Timbercorp Finance 
constituted misleading and deceptive 
conduct pursuant to section 1041H of 
the Corporations Act, section 12DA of 
the Australian Securities and Investments 
Commission Act 2001 (Cth) (ASIC Act) 
and section 9 of the Fair Trading Act 
1999 (Vic) (Fair Trading Act), and

4. The former directors of Timbercorp 
Securities are also liable under 
sections 601FC, 1022B and 1041I  
of the Corporations Act

On behalf of the group, Woodcroft-
Brown sought damages for the loss of 
investment in the relevant schemes and 
avoidance of repayment of loans financing 
scheme investments entered into with 
Timbercorp Finance under the relevant 
remedy provisions of the Corporations Act, 
the ASIC Act and the Fair Trading Act.

Findings

Justice Judd of the Victorian Supreme 
Court ultimately found in favour of the 
Defendants, and his Honour’s reasoning  
is outlined below.

PDS disclosure and  
continuous disclosure

While Justice Judd found that Timbercorp 
Securities was required to disclose 
information about the risk to the schemes 
occasioned by the failure of Timbercorp 
Securities to perform its contractual 
obligations (‘performance risk’) under 
section 1013D(1)(c) of the Corporations 
Act, as it would be reasonable for such 
information to be expected by retail 
investors pursuant to section 1013F(1). 
This holds notwithstanding that it would 
not be reasonable for a commercially 
sophisticated investor to expect to find 
the information in the PDS. Woodcroft-
Brown was unable to convince his 
Honour that structural risk needed to be 
disclosed separately. His Honour found 
that it fell under performance risk as it 
turned upon the ability of Timbercorp to 
manage its cash. 
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Conclusion

This case is the first reported case on 
ED securities under section 1013F of the 
Corporations Act. Effectively it stands for 
the position that information relevant to 
the issuer of a PDS that has is generally 
available does not need to be included in 
a PDS.

Many focus on the emphasis placed 
on establishing individual reliance in 
proceedings for misleading and deceptive 
on the primary market through offer 
documents in Woodcroft-Brown v 
Timbercorp Securities Limited (in liq) and 
conclude that the same emphasis would 
necessarily be placed on establishing 
reliance in proceedings for misleading 
and deceptive conduct on the secondary 
market through continuing disclosures. 
However, it should be noted that this 
decision does not resolve the issue of 
whether reliance must be demonstrated. 
Having recently reviewed the academic 
literature, counsel for Timbercorp 
Finance agreed, concluding that this 
question remains “open-ended”. It does 
however flag difficulty investors face in 
demonstrating reliance in “tax driven 
scheme[s]” for misleading and deceptive 
conduct on the primary market.

maintained its relationship with its bankers”. 
As Timbercorp’s bankers increased their 
support until the end of 2008, beyond the 
last PDS issued by Timbercorp, structural 
risk did not fall within the general obligation 
to include other information that might 
influence a decision to acquire an interest in 
a MIS of which Timbercorp Securities was 
the responsible entity. 
 

As interests in the schemes were found to 
be Enhanced Disclosure (ED) securities 
as defined under section 111AFA of the 
Corporations Act, the continuous disclosure 
obligations were not regulated by section 
1017B(1A) as pleaded but rather Part 
6CA as advanced as an alternative claim. 
Nevertheless, information that is generally 
available does not need to be disclosed 
under either continuous disclosure regime.

Reliance

Justice Judd also stressed the need for 
reliance to be demonstrated in proceedings 
for misleading and deceptive conduct. He 
cited with approval the decision of Judge 
Giles in Ingot Capital Investments Pty Ltd v 
Macquarie Equity Capital Markets Ltd on 
reliance in respect to the predecessor 
to section 1022A of the Corporations Act, 
as well as the decision of Chief Justice 
Spigelman in Gardner v Agricultural and Rural 
Finance on reliance in respect to ‘tax driven 
scheme[s]’. Woodcroft-Brown could not 
overcome the difficulty of demonstrating 
reliance where tax effectiveness is a priority.

Despite evidence suggesting that the 
removal of tax deductibility for non-
forestry agricultural scheme application 
fees would have a negative impact on 
the Timbercorp share price, his Honour 
found that it would not have affected 
the ability of Timbercorp Securities to 
discharge its contractual obligations to 
scheme members. This was primarily 
because its impact on performance 
risk could be managed by Timbercorp. 
Considering also that the information  
was generally available within the meaning 
of section 675 of the Corporations Act, 
his Honour found that it would not be 
reasonably required by a retail investor 
for the purpose of making an investment 
decision. A similar conclusion was reached 
for the tightening of credit markets during 
the onset of the global financial crisis.

Further, his Honour noted that the 
experts agreed that structural risk “faded 
to insignificance or did not rise to the level 
of material risk for so long as [Timbercorp] 

For further information contact: 

Myles Engelen, Law Clerk 
t  +61 2 9253 3825 

mengelen@piperalderman.com.au

This case is the first reported 
case on ED securities under 
section 1013F of the Corporations 
Act. Effectively it stands for the 
position that information relevant 
to the issuer of a PDS that has is 
generally available does not need 
to be included in a PDS.”

“
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In the recent decision of Ecolab Pty Limited 
v Stephen Garland (2011) NSWSC 1095, 
Justice Brereton of the NSW Supreme 
Court has refused to enforce a post-
employment restraint, which sought 
to prevent a former employee from 
competing with his former employer. 

Background facts

Mr Garland, the defendant, was employed 
by Ecolab Pty Ltd as its national sales  
and marketing manager (floor care) until 
20 May 2011, when his employment was 
terminated by reason of redundancy.  
Mr Garland had commenced employment 
with Campbell Bros Ltd in May 2009, until 
Ecolab acquired the part of the business 
in which Mr Garland had worked at 
Campbell.

On 18 July 2011, Mr Garland commenced 
employment in a similar role with  
Karcher Pty Ltd, a  competitor of Ecolab. 
Mr Garland’s employment contract with 
Ecolab contained two restraint covenants 
that prevented him from: 

1. being engaged in any business 
involving the provision of products  
or services, similar to those provided 
by Ecolab, to any Ecolab client (the 
non-compete restraint).

2. soliciting or enticing away any client 
or supplier from Ecolab (the non-
solicitation restraint).

The relevant area and period of the 
restraints were Australia and 12 months 
respectively, however both covenants 
included “cascading” provisions which 
allowed the Court to reduce the breadth of 
the covenants by pre-determined areas and 
periods.

Ecolab sought equitable relief (namely 
interlocutory injunctions) preventing Mr 
Garland from breaching the two restraints, 
pending a final hearing by the Court.

Decision

As in any case where a party seeks 
interlocutory relief, Justice Brereton was 
required to firstly determine whether there 
was a serious question to be tried (which 
focused on the strength of the employer’s 
case for final relief, including whether an 
injunction rather than damages would be an 
appropriate remedy), and secondly, whether 
the balance of convenience favoured making 
the order sought by the employer (namely, 
an injunction seeking to prevent Mr Garland 
from breaching the restraints).

Justice Brereton decided that there was a 
seriously arguable case that Mr Garland was 
contravening, or would, during the restraint 
period, contravene the noncompete 
restraint and the non-solicit restraint.  
His Honour also considered that, given  
Mr Garland’s established customer 
connection since May 2009, and the fact that 
Ecolab as a business had an Australiawide 
presence, the duration and area of the 
restraints were reasonable.

As the Court was asked to grant equitable 
relief, Justice Brereton was required to 
exercise his discretion in respect of the 
relief sought. In doing so, he considered 
the following:

•	 Mr Garland’s position was made 
redundant, and accordingly he was  
not “the author of his own 
misfortune”

•	 Mr Garland’s supervisor at  
Campbell (and subsequently at Ecolab) 
suggested to him that his future with 
the company was “paved with gold”

•	 When providing Mr Garland with his 
draft employment contract, Ecolab 
included a “Question & Answer” 
document that indicated that it would 
be unlikely that the restraint of trade 
clause would apply if he was “made 
redundant”, and

•	 Ecolab made changes to its floor care 
business in 2011, which reduced the 
significance of Mr Garland’s customer 
connections.

Employee’s redundancy imposes barrier to 
enforcement of non-competition restraint
Senior Associate, Ben Motro, reports on a recent case that highlights  
the difficulties in upholding post-employment restraints.

...courts will be less inclined to 
enforce restraints that prevent 
employees from competing with 
their former employers, where the 
employment is terminated by the 
employer due to redundancy, and 
possibly in other situations where 
the employee is dismissed without 
any fault on their part.”

“
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Despite finding that there was a 
seriously arguable case in respect of the 
noncompete restraint, Justice Brereton 
did not consider that a Court, on a final 
hearing of the matter, would grant a 
final injunction. His Honour also held 
that when considering the “balance of 
convenience” test, Mr Garland would 
likely suffer some hardship if he were 
to grant an interlocutory injunction. He 
therefore declined to grant any injunction 
to enforce the non-compete restraint.

Because the non-solicitation restraint 
would not affect Mr Garland from  
earning a living, and would do no  
more than protect such remaining 
interest as Ecolab had in the customer 
connections associated with Mr Garland, 
His Honour granted an interlocutory 
injunction until the final hearing date, 
restraining Mr Garland from breaching  
the nonsolicitation restraint.

Observations

This case illustrates that courts will be 
less inclined to enforce restraints that 
prevent employees from competing 
with their former employers, where 
the employment is terminated by the 
employer due to redundancy, and possibly 
in other situations where the employee is 
dismissed without any fault on their part. 

Employers also need to be cautious about 
the representations they make in their 
discussions with employees prior to their 
commencement of employment, as well 
as in pre-commencement documentation, 
if they are to maximise the chance of 
enforcing restraints of this kind.

For further information contact: 

Ben Motro, Senior Associate 
t  +61 2 9253 9910  

bmotro@piperalderman.com.au
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Standard of arbitral reasons in Australian  
domestic arbitrations – Westport Insurance 
Commission v Gordian Runoff Ltd
In a decision dated 5 October 2011, the Australian High Court has resolved the 
controversial issue of the standard of reasons required in arbitrations, at least under 
the old New South Wales Commercial Arbitration Act. Andrew Robertson, Partner, 
summarises the case and reflects on the longer term significance of the decision.

Background

In Oil Basins Ltd v BHP Billiton Ltd [2007] 
VSCA 255 (“Oil Basins”), the Victorian 
Supreme Court generated much 
controversy in the Australian arbitration 
community by holding that, in certain 
cases, the standard of reasons required in 
arbitrations under the domestic legislation 
was equivalent to that of a common law 
judicial decision. This decision was seen as 
undermining the desirability of arbitration 
as an alternative dispute resolution 
mechanism by increasing its complexity 
and increasing the risk of a costly appeal 
process.

In Gordian Runoff Ltd v Westport Insurance 
Commission [2010] NSWCA 57 (“Gordian 
Runoff”), the New South Wales Court of 
Appeal declined to follow the approach 
taken in Oil Basins, preferring the test 
applied by Donaldson LJ in Bremer 
Handelgesellschaft mbH v Westzucker 
GmbH (No 2) [1981] 2 Lloyd’s Rep 
130 (“Bremer”), as approved by the 
Privy Council in Bay Hotel and Resort Ltd 
v Cavalier Construction Co Ltd [2001] 
UKPC 34:

“All that is necessary is that the 
arbitrators should set out what, on their 
view of the evidence, did or did not 
happen and should explain succinctly 
why, in the light of what happened, they 
have reached their decision and what that 
decision is. That is all that is meant by a 
‘reasoned award’”

The High Court Decision

The decision in Gordian Runoff  was 
appealed to the Australian High Court.  
In Westport Insurance Corporation v Gordian 
Runoff Ltd [2011] HCA 37, the majority 
criticised the approach taken in Oil Basins 
as placing “an unfortunate gloss upon” 
the requirement of an arbitrator to give 
reasons.

According to the majority, “no wholly 
satisfactory formula can be found to 
flesh out” the obligation to give reasons. 
They accepted the test formulated by 
Donaldson LJ in Bremer, and noted that 
the quality and standard of reasons 
required was referable to the nature 
of the dispute and the particular 
circumstances of the case.

However, it is important to note that  
the decision made substantial reference 
to the old New South Wales Commercial 
Arbitration Act, which is no longer 
current law in New South Wales. 
Furthermore, there are sufficient changes 
in the new Commercial Arbitration 
legislation that it is not clear to what 
extent the Court’s decision will apply 
under the new statutory framework.

For further information contact: 

Ben Motro, Senior Associate 
t  +61 2 9253 9910  

bmotro@piperalderman.com.au
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